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 Thank you for the opportunity to provide testimony on the critical subject of 

mental health treatment in New York’s prisons, a subject with which our office has been 

closely involved for over fifteen years.  Disability Advocates, Inc. is a not-for-profit legal 

office which contracts with the Commission on Quality of Care and Advocacy for 

Persons with Disabilities (“CQCAPD”) to provide protection and advocacy services to 

persons with mental illness and other disabilities.  We are authorized under federal law 

and the state Mental Hygiene Law to investigate incidents of abuse or neglect, and to 

bring legal and administrative remedies on behalf of persons with mental illness.  We are 

also authorized to monitor facilities, including prisons, which provide treatment to 

persons with mental illness.    

There has been much progress in the system since we commenced litigation in 

2002 over the conditions of confinement for prisoners with mental illness.  We have 

concerns, however, about the implementation of the SHU Exclusion Law, the operation 

of the Residential Crisis Treatment Programs, and the Behavioral Health Unit (“BHU”) at 

Great Meadow.  Further investigation of these problems are now the responsibility of the 
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CQCAPD.  We urge you to adequately fund that agency so that it can effectively monitor 

implementation of the SHU Exclusion Law and the residential mental health treatment 

units (“RMHTU’s”).  

We became aware of the harsh conditions in the disciplinary confinement cells 

known in the DOCCS system as “Special Housing Units,” (SHUs), over ten years ago. 

Prisoners are isolated in these cells for twenty-three hours a day with limited access to 

property and no access to outside programming.  Those who are already psychiatrically 

ill, decompensate further.  We received scores of complaints and letters from prisoners 

held in these units.  The letters evidenced delusions and agitated thoughts.  We negotiated 

with DOCCS at length to gain access to the SHUs, under our state and federal authority.  

When we visited these units, we found bedlam, inmates shouting incoherently, others 

withdrawn under their blankets.  We also received complaints about observation cells in 

the prison mental health units.   Inmates often remained for many days or weeks in acute 

distress because they were not hospitalized soon enough.  The observation cells were 

often cold, and sometimes filthy.  Inmates often had no clothes and only a mat to sleep 

on. 

In 2002 we filed a lawsuit together with the Prisoners’ Rights Project of the Legal 

Aid Society, Prisoners’ Legal Services of New York, and Davis Polk & Wardwell, to 

address these problems on a systemic basis.  After five years, in 2007 we entered into a 

settlement agreement with OMH and DOCCS which created and expanded mental health 

programs for inmate-patients with SHU sanctions who have “serious mental illness.”    

Other provisions of the agreement include a goal of four days in observation cells, and 

the goal of reducing SHU confinement and providing treatment in least restrictive 
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settings.  Our monitoring under the agreement consists of semi-annual tours of the 

prisons, access to records at the prisons, and document production of confidential data 

and information from both agencies.  The settlement agreement will expire on December 

15, 2011.  The SHU Exclusion Law is therefore critical to protecting the rights of inmates 

with serious mental illness (“SMI”)..  

 

The Residential Mental Health Units (“RMHU’s”) 

DOCCS and OMH have made significant strides in serving inmate-patients with 

serious mental illness who have SHU sanctions.  The SHU Exclusion Law generally 

requires four hours daily out-of-cell treatment, which is provided through the RMHUs 

and BHUs
1
 (both are programs included in the SHU Exclusion Law’s definition of 

RMHTU’s).   The first RMHU, at Marcy Correctional Facility, opened in December 

2009.  A second large RMHU opened at Five Points just before July 1, 2011, and a small 

10-man RMHU operates at Attica.  The three RMHU’s have a total capacity of 170 beds, 

and in early November 2011 housed 146 inmate-patients.   

The larger RMHU’s at Five Points and Marcy have an impressive array of well-

designed programming, are free-standing from the SHU, and have well-designed housing 

units that include congregate recreation areas.  (Attica does not provide the same degree 

of comprehensive programming, and the inmates reside in a gallery within the SHU.)  

The RMHU programs employ good behavioral management programming, using positive 

as well as negative incentives.  RMHU DOCCS staff appear to be well-trained to observe 

                                                 
1
 The 38-bed BHU at Great Meadow offers only two hours of out-of-cell programming.   Under the 

definition of RMHTU, the Great Meadow BHU has been “grandfathered in” to comply with the RMHTU 

definition.  The second and third phases of the BHU at Sullivan should now allow up to four hours of 

treatment.  As of October 2009, when we toured the Sullivan BHU, it was treating nineteen prisoners.   
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inmate-patients and to report problems to the treatment team.  DOCCS and OMH facility 

staff and administrators seem to cooperate well in the administration of these programs. 

The RMHU, like the Behavioral Health Units (BHUs), employ progressively less 

restrictions to reward progress, culminating in “Stage 3,” where inmates participate in 

group programming free of restraints.  The Marcy RMHU has been operating the longest, 

and inmate-patients who have had considerable difficulties elsewhere in the DOCCS 

system are doing well in the Marcy RMHU.   

We are concerned, however, that inmates with SMI in the RMHU’s and BHUs, 

are still receiving SHU and keeplock sanctions.  They are also being removed from the 

Sullivan BHU to SHU.  This raises at least two questions:  Are inmate-patients being 

sanctioned for misconduct which poses significant and unreasonable risk to the safety of 

inmates or staff, or to the security of the facility? Are the Joint Case Management 

Committees conducting the required reviews of those sanctions?  These requirements are 

imposed under the SHU Exclusion Law at Corrections Law Section 401(5).  The 

CQCAPD is statutorily responsible for ensuring compliance with this section and 

reporting its findings annually to the Legislature.  It is critical that CQCAPD have the 

resources to monitor the situation and that the legislature carefully study its reports. 

Identification of Inmates with Serious Mental Illness 

We are also concerned that there are inmates with serious mental illness who are 

not so-identified by OMH and therefore do not benefit from the SHU Exclusion Law.  

From our reviews of the SHUs such as Southport, it is apparent that OMH does not cast a 

wide net in designating SHU inmates as SMI.  Our psychiatric experts have interviewed 

many inmates whom they considered to have serious mental illness, who had not been so 
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designated by OMH.  These inmates include many who have a record of serious mental 

disorders.   OMH has evaluated those inmates and more often than not, disagrees.    

The numbers of inmates designated as having SMI have increased in the system 

overall.  However, we are concerned that OMH staff covering the SHUs grapple with 

very high caseloads, and are greatly concerned with inmate manipulation or malingering, 

such that real mental health issues can be overlooked.  We are concerned that  many 

inmates with SMI are not so designated and are therefore receiving only minimal 

treatment in the SHUs rather than the out of cell treatment required by the SHU 

Exclusion Law.  This situation should be closely monitored by CQCAPD and the 

legislature.   

Moreover, inmates in SHU who should be receiving mental health treatment may 

not even be on the OMH caseload.  During the course of the past year, I advocated 

repeatedly for an inmate at the all-SHU Upstate Correctional Facility to be placed on the 

OMH caseload.  He became increasingly depressed and even after three trips to the 

infirmary for crisis observation, was not determined to be in need of mental health 

services.  After his third release from observation, he attempted suicide in his cell and 

was finally transferred to a higher level facility where he was placed on the caseload and 

given medication.  Notably, he was still not designated as having serious mental illness:  

the recent suicide attempt was apparently not considered “serious” enough to meet the 

criteria under the SHU Exclusion Law.
2
   

                                                 
2
 It is also notable, and of interest to the Committee’s concern regarding suicides, that 

OMH has not reviewed his suicide attempt because he was not on the OMH caseload.  So there 

has been no internal review conducted of whether he ought to have been placed on the caseload 

sooner, and whether earlier treatment could have prevented the attempt. 
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The assessment process needs to be vigilantly maintained in the SHUs – including 

Level 3’s and 4’s – not only to identify inmates who have serious mental illness, but to 

pick up inmates with milder mental illness so that they can receive adequate treatment in 

SHU.  The assessments need to be done by qualified staff.  It is imperative that the 

assessment requirements of the SHU Exclusion Law remain in place.   The risks are high 

because DOCCS continues to rely on large numbers of SHU beds, and DOCCS and 

OMH should responsibly reduce the risks associated with psychiatric decompensation in 

isolated, deprived settings. 

Substance Abuse Treatment Needs for Inmates with Mental Illness 

The fact that inmates with serious mental illness often have co-existing unmet substance 

abuse treatment needs means that many carry SHU sanctions for drug related offenses.   

DOCCS’ statistics demonstrate a very high need for substance abuse treatment in the 

prisons.   83% of DOCCS prisoners in custody at the end of 2007 have an identified need, 

with only 45% receiving or participating in treatment.
3
  The incidence of substance abuse 

dependence may be even higher among inmates with SMI.  

Treatment for co-occurring substance abuse and mental illness is not well 

coordinated: DOCCS provides substance abuse treatment and OMH treats for mental 

illness.  But the two are often intertwined and integrated treatment is now the standard of 

care.  Integrated Dual Disorder Treatment (“IDDT”) is now available in the DOCCS 

system, but only to a minority of the affected inmates in the residential mental health 

treatment units.   We found many inmates in the RMHU’s waiting for a place in the 

IDDT program.  In the meantime, those inmates continue to receive SHU sanctions for 

                                                 
3
 State of New York Department of Correctional Services (now Department of Corrections and 

Community Supervision), “Identified Substance Abuse” (2007). 
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drug use or refusing urines.  The SHU Exclusion Law addresses this by limiting SHU 

sanctions for RMHTU inmates to exceptional circumstances where safety to staff or 

inmates, or facility security is threatened.  The exceptional circumstance, as 

implemented, however, appears to include all drug-related offenses.  We question 

whether this complies with the law.   

Moreover, inmates with serious mental illness and substance abuse treatment 

needs, even when in the RMHTU’s, continue to carry SHU time imposed in the past for 

offenses when they had no access to treatment, including the long periods of time spent in 

SHU.  Unfortunately, we found that even in the RMHTU’s, there is not enough drug 

treatment.  Inmate-patients are on waiting lists for the program, and none has yet been 

implemented in the Attica RMHU. 

CQCAPD Monitoring of Mental Health Treatment 

As we cease our monitoring responsibilities with the expiration of the settlement 

agreement, the Commission on Quality of Care and Advocacy for Persons With 

Disabilities is undertaking oversight responsibilities under the SHU Exclusion Law.  

These responsibilities include monitoring the quality of care in the RMHTU’s, as well as 

the quality of mental health care pursuant to its investigative powers under Article 45 of 

the Mental Hygiene Law.  It is critical that the CQCAPD have adequate resources to 

undertake these responsibilities.  We have received multiple complaints in the BHUs and 

the Residential Crisis Treatment Programs (“RCTPs”).   These numbers of complaints 

suggest serious concerns that warrant investigation and remedies of founded problems:   

Behavioral Health Units 
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The 38-bed Great Meadow BHU is the first phase of the three-stage program 

called the Behavioral Health Unit (the second two phases are located at Sullivan).  Great 

Meadow operates the most restrictive phase of treatment where inmates are still fully 

restrained when not in their cells, and have two hours of out-of-cell programming, rather 

than the four hours in the later BHU phases.  Inmate-patients at Great Meadow have 

reported problems that range from poor quality mental health programming (they 

allegedly watch news programs as out-of-cell programming), to allegedly fabricated 

reasons for cell shields (pursuant to DOCCS orders, these cover the inmate cells in 

plexiglass), to assaults by staff in areas not subject to recorded camera surveillance.    

These reports highlight the need for unfettered investigation of patient complaints.     

Most disturbing have been the many complaints of assaults by corrections officers 

in areas where there are no cameras, for example, in the back corner of an elevator where 

camera surveillance is limited.  Multiple assaults of inmates are also alleged to have 

happened in the Great Meadow RCTP, which includes crisis observation cells, where 

inmate-patients are brought following suicide attempts or other exacerbations of mental 

illness.  There are no cameras in the residential crisis treatment program in any facility 

except for the Marcy RMHU.   BHU inmates have also alleged that they were assaulted 

in their cells after attempts at suicide, or witnessed such assaults, by the very officers 

responding to the call for help made by another inmate.   

In September 2011, when we received enough complaints to raise concerns about 

a pattern of abuse, we wrote to OMH and DOCCS reporting our concerns.  OMH 

responded that they were not aware of any current problems.  Following interviews with 

several inmates and permission to identify them, Disability Advocates and Prisoners’ 
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Legal Services wrote a detailed letter to DOCCS and OMH reporting the complaints.  We 

included in our report all the instances where inmates had already brought the complaint 

to the attention of DOCCS and/or OMH staff.  Inmates had reported that their complaints 

resulted either in no investigation, or the complaint was dismissed without sufficient 

justification. 

We have been informed by DOCCS that the camera in the BHU elevator will be 

replaced to allow full surveillance, but we know of no other steps that will be taken in 

response to complaints.  We are not aware of any staff suspensions or dismissals, or that 

cameras will be installed in the RCTP.  The complaints of assaults have not stopped.  

Instead, inmate-patients are writing that the BHU is a failed program, and that they fear 

for their safety.  Some BHU inmate-patients now refuse to leave their cells.  We are very 

concerned that some inmate-patients whom we interviewed have reportedly experienced 

further assaults after having met with us, often with accompanying Tier 3 tickets which 

will very likely result in further SHU time. 

A full investigation is needed, which will require substantial resources.  It is vital 

that CQCAPD have sufficient resources to undertake effective monitoring of the mental 

health programs as they are empowered to do under the SHU Exclusion Law, and that, 

where DOCCS and OMH resist needed change, the CQCAPD bring serious problems to 

the Governor and the Legislature’s attention.   

RCTP’s 

Inmates in acute crisis are transferred to the RCTP’s, located within OMH Level 1 prison 

satellite mental health units.  If the crisis cannot be resolved, the inmate-patient may be 

hospitalized.  The RCTP’s need to be safe, comfortable environments, where short-term 
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intensive treatment can be given.  We receive many complaints that this is not the case.  

We have received multiple complaints of cold conditions in the cells, and reports of lack 

of basic amenities such as mattresses, eating utensils, and toothbrushes.    

The goal of short-term stays in the PSA has not been met: we have received 

multiple complaints of very long stays, confirmed in mental health records, of many 

inmates are staying for weeks and even months in the observation cells.  SHU inmates in 

particular are confined to observation cells with one daily out-of-cell treatment session, 

stripped to a smock with no property.  These conditions make stays in observation in 

some ways more onerous than SHU.  If the inmate-patient’s crisis has not been resolved 

within a week, the inmate should be transferred to the psychiatric hospital, or treated in 

prison-based mental health programs that can offer treatment in a less restrictive 

environment.   

Because of harsh conditions in the cells, too often inmates who are in need of 

intensive care are afraid to be transferred to the observation cells, or will seek to leave the 

cells before they are truly stable.  Inmates also fear assault in these units because there 

are no cameras.  We have received many complaints, over the years, of assaults in 

RCTP’s at various prisons.  Notably, CQCAPD, in their July 2010 survey of the RCTP 

units, also found that complaints of physical abuse.  When we have brought those 

complaints to OMH and DOCCS’ attention, invariably the agencies determine that the 

inmate fabricated the complaint abuse.  In August 2011, we reported in detail complaints 

of eleven inmates in five facilities of cold conditions, and of lack of mattresses, 

toothbrushes, showers, lack of footwear and eating utensils – all of which are required 

items, absent an overriding security concerns.  Sleeping on the cold hard floor should not 
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be routine.  The response from DOCCS and OMH was a complete denial that that the 

complaints had any basis.     

These poor conditions lead some inmates, according to their reports, to downplay 

their symptoms, and to deny suicidal feelings even if they have them.  If the inmate-

patient is a SHU inmate, the inmate is then released back to SHU, unless he is lucky 

enough to have been designated with SMI and can be transferred to a mental health 

program. 

We also reported in our August 2011 letter the extraordinary lengths of stay that 

several of the inmates had endured in the observation cells.  A few had finally been 

hospitalized or had been admitted to an intermediate care program or other mental health 

program.  The agencies’ response failed to address this concern as well.  The factors that 

have contributed to the lengthy stays in observation cells must be analyzed.  Why had a 

transfer not occurred sooner to the psychiatric hospital or mental health program?  Are 

the clinical consults that are required under the private settlement agreement, at all 

effective?  We are not aware, unfortunately, of any effort by OMH to grapple with these 

questions.  CQCAPD has already surveyed the RCTPs and also found lengthy stays and 

complaints of poor conditions.  As monitoring of the settlement ends, it will be critical 

that the situation continue to be monitored by CQCAPD.   

Disability Advocates will continue to report, investigate, and follow complaints in 

its ongoing effort to improve conditions for prisoners with mental illness.  We look 

forward to working with CQCAPD in this process.  We greatly appreciate the interest of 

the Legislature in what formerly, had been such an unseen problem.  Please, keep paying 

attention. 
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