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INTRODUCTION: 

My name is Sarah Kerr.  I am a staff attorney at the Prisoners’ Rights Project 

(“PRP”) of the Legal Aid Society.  PRP has been a leading advocate for constitutional 

and humane conditions of confinement for prisoners incarcerated in the New York City 

and New York State correctional systems since it was established by the Legal Aid 

Society in 1971.   

I am testifying today along with my co-counsel in Disability Advocates, Inc. v. 

New York State Office of Mental Health, 02 CIV 4002 (S.D.N.Y.) (“DAI v. OMH”), Nina 

Loewenstein, from Disability Advocates, Inc. (“DAI”) and Karen Murtagh-Monks from 

Prisoners’ Legal Services of New York (“PLS”).  Each month PRP, DAI and PLS receive 

and respond to an enormous volume of letters and requests for assistance from prisoners 

incarcerated in New York state and local facilities.  We advise prisoners, provide written 

self help legal materials, and in some cases intervene administratively on behalf of 

prisoners with the Department of Corrections and Community Supervision (“DOCCS”), 

the Office of Mental Health (“OMH”), and other appropriate agencies such as the 

Commission on Quality of Care and Advocacy for Persons with Disabilities 

(“CQCAPD”). 

I offer this testimony based on ongoing contact with and advocacy on behalf of 

prisoners of the State of New York, knowledge of DOCCS and OMH through litigation 

and other advocacy, and specifically as attorney for the plaintiff, Disability Advocates, 

Inc., in the litigation DAI v. OMH.   

I will make brief comments on the significant progress that has been made since I 

first testified about mental health care in the State prisons before the New York State 

Democratic Task Force on Criminal Justice Reform in December of 2000 – more than a 

decade ago.  I will discuss the importance of provisions of the SHU Exclusion Law, 

ongoing problems for prisoners with mental illness subject to discipline in DOCCS, and 
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concerns about suicides by DOCCS prisoners. Nina Loewenstein of Disability Advocates 

will discuss implementation of the Residential Mental Health Units (“RMHU”), current 

problems in the Behavioral Health Units (“BHU”) and the Residential Crisis Treatment 

Programs (“RCTP”), the need for oversight of mental health programs and segregated 

confinement settings in the prisons, and the need for additional substance abuse 

treatment.  Karen Murtagh-Monks of Prisoners’ Legal Services will discuss the need to 

provide in-depth and improved training to, and oversight of, OMH and DOCCS staff, the 

need for better training of hearing officers with respect to their consideration of mental 

health at disciplinary hearings, the general challenges of providing effective mental 

health care in prison, and new proposals for additional legislation to reduce the use of 

segregated confinement in New York prisons.   

We thank you for this opportunity. 

Over the past ten plus years, we have been working along with many others, many 

who are testifying here today, to improve the quality and availability of mental health 

treatment in the state prisons.  These efforts included litigation, monitoring, legislation, 

public education, lobbying and, in the end, DOCCS’ and OMH’s efforts in implementing 

changes.   

Although we will make critical comments about the current treatment of prisoners 

with mental illness in New York’s prisons, and are very concerned about the increase in 

suicides that occurred in 2010, it is important to recognize how far New York has come 

and that these advances required leadership, support and effort by Commissioner Fischer, 

Commissioner Hogan and other officials and staff at DOCCS and OMH.   

The new programs (RMHU and Transitional Intermediate Care Program 

(“TICP”)) and additional program beds (Intermediate Care Program (“ICP”) and Special 

Treatment Program (“STP”)) required by the settlement agreement in DAI v. OMH 

opened around the State beginning in 2007, often in vastly improved physical 

environments within the prisons. The physical plant improvements to treatment areas, 

SHU cells and the construction of new treatment areas including the RMHUs are 

impressive and represent significant improvements over conditions as they existed a 

decade ago.  There is now an array of residential and non-residential mental health 

treatment programs available to New York State prisoners in need.  There are now 

medium security prisons with sufficient mental health treatment staff so that prisoners 

with serious mental illness may be housed there.  Previously, only the maximum security 

prisons had full-time psychiatric coverage, which meant that prisoners with serious 

mental illness were housed in maximum security prisons regardless of whether there was 

an actual security need for them to be in those harsher conditions. 

Recommendations we made to DOCCS and OMH over the past four and a half 

years of monitoring the DAI v. OMH settlement have in some cases been adopted or led 

to alternative improvements devised by agency staff.  Staff at the prisons from both 

agencies has participated in our tours and post-tour discussions openly.  Although we are 

not able, due to the confidentiality measures in the DAI v. OMH settlement, to publicly 
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disclose our experts’ reports, DOCCS and OMH have shared the expert reports and other 

written commentary with CQCAPD, which will take over monitoring mental health 

treatment in the State prisons pursuant to the SHU Exclusion Law.  This sharing has 

permitted us to discuss openly with CQCAPD the tasks involved in monitoring mental 

health treatment in the State prisons.  The willingness of DOCCS and OMH to share 

information with CQCAPD is of vital importance for improving and maintaining humane 

mental health treatment for prisoners with mental illness in the state prisons.  We 

commend DOCCS and OMH for maintaining an open dialogue with CQCAPD and 

commend CQCAPD for opening a dialogue with us, with Mental Health Alternatives to 

Solitary Confinement (“MHASC”) and with other mental health advocates. 

We do not know how many inmate-patients who were previously trapped in 

segregated confinement settings of SHU and keeplock are now housed elsewhere.  We do 

know that some inmate-patients have succeeded in moving out of segregated confinement 

and that other inmate-patients who remain subject to SHU and keeplock sanctions are 

provided with at least two and now more frequently four hours out-of-cell per day for 

treatment and programming.  For some inmate-patients the changes in the disciplinary 

process have led to lower penalties at disciplinary hearings and in some cases substantial 

time cuts by treatment teams or Joint Case Management Committees (“JCMC”).  

However, it is not our experience that time cuts and consideration of mental illness at 

disciplinary hearings have been effective for every inmate-patient or that the process is 

consistent.  Practices in the prisons remain inconsistent, and many prisoners still do not 

receive meaningful consideration of their mental illnesses in the disciplinary process, and 

do not receive time cuts that are sufficiently large to impact their lengthy SHU and 

keeplock sentences.   

But for many prisoners the changes have been extremely beneficial.  During 

monitoring we have met and spoken with numerous inmate-patients who previously 

suffered terribly in SHU in extreme poor psychiatric condition, who are now transformed 

through treatment and are psychiatrically stable.  Our recent tours of the RMHUs 

included meeting several inmate-patients whom we have known for many years and who, 

despite very serious mental illness, were doing extremely well.  This psychiatric stability, 

once achieved, is not always maintained.  Two inmate-patients, known to us for years, are 

now in RMHUs but were previously released from SHU confinement and had been stable 

in an ICP.  They again ran afoul of prison rules and are in the RMHU due to new SHU 

sentences received at disciplinary hearings.  Setbacks in mental stability are not 

unexpected; relapse and periods of increased symptoms are not unusual in the often life-

long course of mental illness.  However, we regret that these inmate-patients’ psychiatric 

relapse was accompanied by disciplinary penalty that included removal from ICP 

placement.  Overall, the increase in available treatment opportunities has for many 

inmate-patients greatly improved their periods of stability and we have witnessed 

improved clinical response to relapse.  We hope that with the implementation of the SHU 

Exclusion Law inmate-patients will less frequently be moved from ICP and other less 

restrictive Residential Mental Health Treatment Units (“RMHTU”) into the BHU and 

RMHUs.   
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We continue to witness ongoing problems with treatment and discipline of 

prisoners with mental illness including under diagnosis, failure to identify and designate 

inmate-patients with serious mental illness and overly punitive disciplinary sanctions 

imposed against some prisoners with mental illness.  The suicides that occur in New 

York’s prisons continue to be illustrative of the tragic outcomes that can accompany 

failure to fully remedy these problems.  Persistent failures by DOCCS and OMH staff to 

adequately diagnose and detect mental illness, and to adequately accommodate serious 

mental illness during the disciplinary process, despite concerted efforts at reform, 

demonstrate that the difficult task of improving mental health treatment and disciplinary 

systems is not finished and requires continued oversight. 

RECOMMENDATIONS 

• Maintain all requirements of the SHU Exclusion Law and monitor its 

implementation. 

• Maintain State budgets needed to ensure that necessary prison mental health 

treatment programs are funded and staffed sufficiently to provide needed 

quality treatment to the vulnerable population of prisoners with serious mental 

illness and serious mental health needs. 

• Provide necessary funding for effective monitoring of prison mental health 

treatment by the Commission on Quality of Care and Advocacy for Persons 

with Disabilities (“CQCAPD”). 

• Encourage open communications between State agencies involved in 

providing mental health treatment to this vulnerable population, and between 

the agencies and advocates and family members. 

• Continue to periodically hold public hearings to shed light on what occurs 

behind the walls of our prisons. 

IMPORTANCE OF THE SHU EXCLUSION LAW 

The SHU Exclusion Law, in full effect as of July 1, 2011, represents the actions 

of this Legislature to resolve on behalf of State government a long-standing problem that 

previously required recourse through the federal courts.  It provides specific protections 

to prisoners with serious mental illness, including oversight of prison mental health care 

by CQCAPD.  The SHU Exclusion Law requires diversion from segregated confinement 

housing in SHU and keeplock to a Residential Mental Health Treatment Unit (RMHTU) 

for inmate-patients with serious mental illness who “could potentially” be in SHU for a 

period in excess of 30 days.  Correction Law 137 § 6(d).  This language captures those 

inmate-patients who may receive multiple short sentences adding up to more than 30 

days, for whom the need to divert them from SHU to a RMHTU is appropriately 

triggered.   
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My remarks address the importance of the SHU Exclusion Law’s requirements of 

periodic mental health assessments for prisoners housed in SHU and keeplock, of trained 

qualified clinical staff, and of the inclusion of the ICP and IICP in the definition of an 

RMHTU under the law.   

Periodic Mental Health Assessments 

Prior to the DAI v. OMH litigation and the passage of the SHU Exclusion Law 

provisions, prisoners in segregated confinement settings did not receive adequate mental 

health treatment.  The lengthy problematic history of OMH’s and DOCCS’ failure to 

intervene, and to remove from SHU and keeplock individuals who psychiatrically 

deteriorate in those settings, resulted in numerous class action lawsuits preceding DAI v. 

OMH.
1
  Mental health staff conducted rounds of segregated confinement settings, and 

prisoners in segregated confinement were provided a private contact with mental health 

staff only once every 90 days.
2
  These efforts proved wholly inadequate to enable staff to 

identify and intervene when prisoners with mental illness were deteriorating due to the 

harsh conditions of confinement and lack of access to treatment in these settings.  

Further, there was nowhere in DOCCS that was suitable to house prisoners who had 

serious mental illness requiring treatment but whom also presented discipline problems.  

The result was that a disproportionate number of prisoners with serious mental illness 

were housed in SHU and keeplock and a disproportionate number of suicides occurred in 

these settings.
3
  

                                                 
1
 Langley v. Coughlin, 715 F. Supp. 522, 540 (S.D.N.Y. 1988) (citing expert’s affidavit regarding effects of 

SHU placement on individuals with mental disorders), Eng v. Goord, Civ 80-385S (W.D.N.Y.) and 

Anderson v. Goord, 87 CV 141 (N.D.N.Y.). 

2
 Mental health staff conduct rounds in segregated confinement settings of SHU and keeplock.  Rounds, 

walking through the housing areas to observe and check in with prisoners, should continue.  However, 

rounds do not provide adequately for assessment and treatment of mental illness, or for identifying 

prisoners who should not be in the SHU at all because of mental illness.  Rounds, unlike the meetings with 

mental health staff required by the SHU Exclusion Law, are non-confidential – done at cell-side within 

hearing of prisoners in surrounding cells.  Rounds do not substitute for an opportunity to speak to a mental 

health clinician in a confidential setting. 

3
 In Eng v. Goord, Civ 80-385S (W.D.N.Y.), DOCCS (then DOCS) stated that between 30%-40% of 

prisoners housed in the Attica SHU were on the active OMH caseload.  Mental Health Services Plan for 

Special Housing Unit Patients at Attica Correctional Facility (2000).  Contrast this to the 10-15% of the 

total prison population generally estimated to suffer from mental illness.  See, USDOJ Special Report, July 

1999, Mental Health Treatment of Inmates and Probationers.  For many years the number of suicides in 

segregated confinement of SHU and keeplock has been disproportionately high.  SHU and keeplock are 

approximately 8% of cells State-wide, yet far more suicides occur in these locations (e.g. In 1995 36% of 

the prison suicides were in segregated confinement, in 1996 it was 46%, 1997-21%, 1998-71%, 1999-

37%).  Segregated confinement housing is a well known suicide risk factor in DOCCS.  Way B, Sawyer D, 

Barboza S, Nash R:  Inmate Suicide and Time Spent in Special Disciplinary Housing in New York State 

Prison, PSYCHIATRIC SERVICES, 2007; Way B, Miraglia R, Sawyer D, Beer R, Eddy J:  Factors Related to 

Suicide in New York State Prisons, INTERNATIONAL JOURNAL OF LAW AND PSYCHIATRY, 2005; Miraglia R, 

Beer R:  Quality Assurance Review of Suicides in New York State Correctional Facilities.  Albany, NY, 

New York State Office of Mental Health, 2002. 
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The very purpose of the SHU Exclusion Law is to provide alternatives to SHU 

and keeplock for prisoners with mental illness and to detect when segregated confinement 

is causing mental distress and deterioration.  In order to do so effectively, the SHU 

Exclusion Law provides that confidential meetings with mental health staff are offered 

more frequently than every 90 days in OMH level one and two facilities and are offered 

on a routine basis by qualified clinical staff.  The SHU Exclusion Law includes 

provisions which require periodic assessments of all prisoners housed in all segregated 

confinement settings.  Correction Law 137 § 6 (d)(v).   

The need for vigilance to detect signs of mental illness for prisoners housed in 

segregated confinement settings remains important.  Despite the increased mental health 

staffing, services and programs including improved mental health assessments at intake, 

even prisoners for whom family or advocates urgently call attention to their deteriorating 

condition in segregated confinement are not necessarily moved until there is a crisis 

situation.  For example, a current inmate-patient in the RMHU was transferred there from 

Southport SHU where he accumulated multiple additional disciplinary infractions and 

SHU sentences prior to being identified as having a serious mental illness.  Even with the 

added protections in place, no action was taken until he had deteriorated at Southport to 

the point of requiring crisis treatment by mental health staff.  This inmate-patient is now 

assessed as having a serious mental illness (“S” designated) and has been diverted from 

Southport to an RMHU.  The SHU Exclusion Law requirements of periodic assessments 

by OMH clinical staff are essential to identify inmate-patients with mental illness who 

are not initially excluded from SHU confinement either due to a lack of detection of 

mental illness or due to deterioration from the harsh conditions of segregated 

confinement.   

Trained and Qualified Staff 

The SHU Exclusion Law requires an appropriately trained and credentialed 

clinical mental health staff.  Correction Law 2 § 22.  This requirement of qualified and 

licensed clinical staff is extremely important in the closed setting of a prison where there 

is no choice of treatment, where access to advocates and family is limited, and where the 

population is itself often extremely impaired.  Many New York State prisoners present 

with multiple disabilities and complex treatment needs.  They frequently have co-

occurring mental illness and chemical addictions, cognitive impairments, are the victim 

of physical and/or sexual abuse, and there may be barriers to effective treatment due to 

reasons of cultural identity, lack of prior access to medical or mental health care, lack of 

education and/or illiteracy.  Effective treatment with positive outcomes requires qualified, 

experienced, trained clinical staff. 

Residential Mental Health Treatment Units (RMHTU) 

The SHU Exclusion Law definition of a Residential Mental Health Treatment 

Unit is appropriately inclusive of all residential mental health treatment programs: 

 “Residential mental health treatment unit” means housing 

for inmates with serious mental illness that is operated 
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jointly by the department and the office of mental health 

and is therapeutic in nature. Such units shall not be 

operated as disciplinary housing units, and decisions about 

treatment and conditions of confinement shall be made 

based upon a clinical assessment of the therapeutic needs of 

the inmate and maintenance of adequate safety and security 

on the unit. Such units shall include, but not be limited to, 

the residential mental health unit model, the behavioral 

health unit model, the intermediate care program and the 

intensive intermediate care program.  

Correction Law 2 § 21.  DOCCS previously suggested a modification of this provision to 

exclude the ICP and Intensive Intermediate Care Program (“IICP”) from the definition of 

an RMHTU.  This change should not be made.  The ICPs and IICP should remain options 

available for diversion from segregated confinement pursuant to the SHU Exclusion Law.  

Including these therapeutic settings in the definition of an RMHTU permits DOCCS to 

divert and house prisoners with serious mental illness who are sentenced to SHU or 

keeplock to these therapeutic settings.   

Permitting inmate-patients with serious mental illness to serve disciplinary 

sentences in the ICP and IICP is not new.  Inmate-patients subject to a SHU or keeplock 

sanction are permitted to participate in out-of-cell treatment programming and remain in 

their ICP or IICP cells for non-programming hours.  To remove the ICP and IICP from 

the definition of an RMHTU would reverse the progress that has been made in recent 

years towards addressing mental illness with treatment rather than punishment.   

Similarly, other SHU Exclusion Law provisions that apply to inmate-patients 

housed in an RMHTU are appropriately applied to the inmate-patients with serious 

mental illness housed in an ICP or in the IICP.  These provisions include limitations on 

the use of the restricted diet, misbehavior reports for refusing treatment or medication, 

sanctions of segregated confinement and removal from an RMHTU to SHU.  Correction 

Law 401 §§ 2(b), 3, and 5(a). 

DISCIPLINE OF PRISONERS WITH MENTAL ILLNESS 

The SHU Exclusion Law restricts punishments that may be imposed on inmate-

patients housed in the RMHTUs.  No restricted diet penalties may be imposed.  

Correction Law 401 § 2(b).  No misbehavior reports for refusing treatment or medication 

are allowed (but an inmate-patient may be disciplined for refusing to go to the location 

where medication is provided).  Correction Law 401 § 3.  There is a presumption against 

misbehavior reports for self-harm and threats of self-harm, including related charges such 

as destruction of State property.  Correction Law 401 § 3.  In addition, misconduct in an 

RMHTU shall not “be sanctioned with segregated confinement for misconduct on the 

unit, or removed from the unit and placed in segregated confinement, except in 

exceptional circumstances where such inmate’s conduct poses a significant and 

unreasonable risk to the safety of inmates or staff, or to the security of the facility.”  

Correction Law 401 § 5(a).  There are further restrictions on who may in extraordinary 
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circumstances remove an inmate from an RMHTU to segregated confinement in a SHU.  

Correction Law 401 § 5(a).  

The provision expressly prohibiting additional sanctions of SHU and keeplock 

confinement for inmate-patients housed in the RMHTUs is not being followed.  Some 

RMHU residents have received additional SHU and keeplock sanctions for misconduct 

that occurred after July 1 in the RMHU and it does not appear that in each of these cases 

exceptional circumstances posing significant and unreasonable risk were present.
4
  These 

inmate-patients were sentenced at disciplinary hearings to penalties of segregated 

confinement (SHU) time although they were not removed from the RMHU to a SHU.  

We believe that these outcomes are expressly contrary to the requirements of the SHU 

Exclusion law.  Correction Law 401 § 5(a).  It appears that the SHU Exclusion Law is 

being narrowly interpreted in a manner that is inconsistent with the express statutory 

language.  DOCCS may be interpreting the provision merely to prohibit transfer to SHU 

but not to prohibit use of SHU as a disciplinary penalty.  The SHU Exclusion Law 

provision was designed to do more – prisoners with mental illness would serve 

segregated confinement penalties in RMHTUs where they would not accumulate 

additional segregated confinement penalties.   

Changes in the disciplinary process have led to lower penalties at some 

disciplinary hearings and in some cases substantial time cuts by treatment teams or Joint 

Case Management Committees.  However, as indicated previously, it is not our 

experience that time cuts and consideration of mental illness at disciplinary hearings have 

been effective for every inmate-patient with mental illness or that the process is 

consistent.  A troubling issue that remains is that even in those cases when time cuts are 

granted and it is evident that there was a failure to previously take mental illness into 

consideration sufficiently during the disciplinary process, the penalty of loss of good time 

remains unchanged.  In a few cases the JCMC or treatment team has worked to have 

good time restored by the Time Allowance Committee.  We believe that restoration of 

good time should occur in many more cases and urge CQCAPD to investigate whether 

restoration of lost good time is fairly considered for inmate-patients with serious mental 

illness. 

SUICIDES BY DOCCS PRISONERS 

Through FOIL, we have received and reviewed some Final Death Reports from 

the New York State Commission on Correction (“SCOC”) and some materials on 

suicides from CQCAPD.
5
  Because these documents from SCOC and CQCAPD are 

heavily redacted it is difficult to draw conclusions.  However, in a number of the reports 

that we have reviewed demonstrate that issues have arisen repeatedly and have not been 

                                                 
4
 The inmate-patients who were transferred from ICP to RMHU discussed previously herein, were either 

transferred prior to July 1, 2011, (before the SHU Exclusion Law went into effect), or exceptional 

circumstances were found and their transfer was from the ICP to an RMHU after they were disciplined with 

additional SHU time. 

5
 During our monitoring we receive some documents concerning suicides.  However, we are required to 

keep those documents confidential.  
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adequately addressed.  Unredacted commentary from SCOC and/or CQCAPD in these 

reports reflects inconsistent assessments, failures to accurately diagnose and identify 

inmate-patients with serious mental illness and unchecked punitive response to 

symptomatic behaviors.  For example, the redacted SCOC Reports on the suicides of 

A.W.; G.P. and A.H. raise serious concerns about the failure of OMH to provide a 

continuum of care to their inmate-patients, and failure to comply with OMH policy and 

procedure, the DAI v. OMH settlement and cognate provisions of the SHU Exclusion 

Law.  

A.W., G.P. and A.H.  

The redacted SCOC Report on the suicide of A.W. on March 12, 2010, 

demonstrated failures of the prison risk assessment, suicide screening and mental health 

reception screen and evaluation of A.W.. A.W. was re-admitted to prison on February 9, 

2010 as a parole violator.  In accordance with the policies in effect pursuant to the DAI v. 

OMH settlement, he should have received an initial suicide screen upon admission, a 

complete mental health reception screen within 14 days of admission, and given his 

history (the report indicates that A.W. was designated as having a serious mental illness 

while incarcerated from August, 2007 to October, 2009), an in-depth mental health 

evaluation following the screening. Instead, he was inexplicably designated as an OMH 

level 6 which indicates that he was not in need of OMH services. There was, as noted by 

SCOC, a clear failure to follow the reception screening and evaluation policy by 

examining and responding to the extensive documentation of his mental health treatment 

history.  

The redacted SCOC Report on the suicide of G.P. on September 22, 2009, 

identifies problems with providing adequate treatment and a continuum of care 

characterizing his treatment history as “inattentive case management with multiple 

changes in treatment regime at a distance without clinical encounters.” 

The reports about the suicide of A.H. in the SHU at Great Meadow C.F. on June 

20, 2010 are far too reminiscent of the failures in treatment and unchecked punitive 

responses to symptomatic behaviors that led us to file DAI v. OMH.  The redacted 

CQCAPD investigation notes changes in diagnosis, mental health level, medications, 

failure to provide trauma treatment and numerous failures to properly document his 

mental status. The failure to communicate about his condition led to a failure to conduct a 

mental health assessment when he was transferred between SHUs prior to his suicide.  

The redacted SCOC Report includes disturbing changes in care from entries that stated a 

“need for psych meds on permanent basis” to discontinuance of psychiatric medications 

without explanation.  A Central New York Psychiatric Center discharge plan that 

recommended that A.H. be placed into a Transitional ICP was not followed by OMH 

prison staff.  The SCOC concluded “[i]n the case of A.H., as his mood and behavior 

became increasingly unstable, punitive responses to those behaviors led to further 

decompensation, while treatment interventions decreased.” 

The inexplicable change from a designation of serious mental illness to an OMH 

level 6 “not in need of services” and the “multiple changes in treatment regime”, changes 

in OMH level, medications and diagnoses described in these reports unfortunately mirror  

problems identified throughout the DAI v. OMH litigation and intended to be cured by the 
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Private Settlement Agreement (“PSA”).  Notably, the parties negotiated PSA ¶ 3, 

requiring reception screening by OMH staff, after plaintiff’s psychiatric experts 

systematically identified inappropriate diagnoses and changes in diagnoses of inmate-

patients throughout the DOCS population.
6
  (DAI v. OMH, Supplemental Report of Terry 

Kupers, M.D., M.S.P., November 29, 2005, pp. 27-28, Trial Exhibit 3; DAI v. OMH, 

Report of Terry Kupers, M.D., M.S.P., June 1, 2005, pp. 23-29, 38-41, 105-130, Trial 

Exhibit 2.)
7
 

The repeated punitive responses to A.H. as he psychiatrically deteriorated in 

segregated SHU confinement exemplify the importance of vigilance, monitoring and 

adhering to the SHU Exclusion Law requirement for diversion from harmful punitive 

segregated confinement.   

All three of these tragic suicides require more than review and oversight of the 

performance of the practitioners involved in the individual cases.  In order to improve the 

continuity of care for inmate-patients in DOCCS custody, OMH must implement system-

wide training and oversight.  OMH should implement quality assurance oversight that 

tracks the frequency of changes to OMH levels, frequency of changes to “S” designated 

diagnoses, frequency of changes to diagnosis in general, and frequency of medication 

changes and medication discontinuance.  By tracking information on changes in 

treatment regimes, OMH will be able to identify personnel and facilities which require 

performance improvement resources and will be able to improve the continuity of care 

for their inmate-patients and prevent the tragic outcomes that occurred in these cases.  

Most importantly, OMH and DOCCS must critically examine and end the continued 

punitive response to symptomatic behaviors of inmate-patients in their care.  OMH and 

DOCCS must divert prisoners who deteriorate in segregated confinement from SHU and 

keeplock into treatment programs and end the pattern of repeated punitive responses and 

psychiatric deterioration.   

CONCLUSION 

In response to the DAI v. OMH settlement and the Legislature’s action in passing 

the SHU Exclusion Law, New York State has made significant progress in reducing the 

abusive treatment of prisoners with mental health needs.  However, as evidenced by the 

testimony here today, there is a long way to go.  Enforcement of the SHU Exclusion Law 

and monitoring and oversight of prison mental health treatment remain essential for the 

humane treatment of this vulnerable population.  

The New York State Legislature passed the SHU Exclusion Law to resolve, on 

behalf of State government, the misuse of segregated confinement for prisoners with 

mental illness.  You have heard today, from many sources, that there is a need to stay 

                                                 
6
 PSA ¶ 3 required mental health screening following intake of all new inmates and reception evaluation 

procedures following the model described in Guideline P-E-05 of the National Commission on Correctional 

Health Care. 

7
 Reports entered into evidence during the DAI v. OMH trial are not confidential although names of inmate-

patients are redacted.    
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vigilant to end this harmful practice and divert prisoners with mental illness from 

punitive segregated confinement in SHU and keeplock.  We urge the Legislature to resist 

efforts to reduce the SHU Exclusion Law’s requirements; maintain State budgets needed 

to fund and staff prison mental health treatment programs sufficiently to provide needed 

quality treatment to the vulnerable population of prisoners with serious mental illness; 

and provide necessary funding for effective monitoring of prison mental health treatment 

by the Commission on Quality of Care and Advocacy for Persons with Disabilities 

(“CQCAPD”). 

I thank the New York State Assembly Committee on Corrections and Committee 

on Mental Health for continued attention to the important issues of the quality of mental 

health treatment in New York’s prisons.  I appreciate the opportunity to testify today and 

appreciate the efforts by the Committees to hear from affected family members as well as 

from the mental health advocacy community.   

Dated: December 6, 2011 

 

Sarah Kerr 

Staff Attorney 

The Legal Aid Society 

Prisoners’ Rights Project 

199 Water Street 

New York, NY  10038 

(212) 577-3530 


